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ANTI‐INDEMNITY STATUTES
STATE

TYPE
Construction

CT
Trucking

DE

Construction

DC

NO STATUTE
Construction

IL
Trucking

Construction

MD

Trucking

Construction
MA5
Lease

Trucking

STATUTE
C.G.S. §
52‐572k
Conn.
Gen.
Stat. §
52‐572x
(2010)
6 Del. C.
§ 2704
NO
STATUTE
740 ILCS
35/1
625 ILCS
5/18c‐
4105
(2012)
Md.
Code,
Cts. &
Jud. Proc.
§
5‐401(a)
Md.
Code,
Cts. &
Jud. Proc.
§
5‐401 (b)
M.G.L.
149 §
29C
MGL 186,
§ 15
MGL 85,
§ 37
(2012)

IS BROAD FORM
INDEMNITY PROHIBITED?

IS INTERMEDIATE FORM
INDEMNITY PROHIBITED?

DOES ANTI‐INDEMNITY
STATUTE LIMIT ADDITIONAL
INSURED COVERAGE1?

YES

YES

NO

YES

YES

NO

YES

YES

NO3

NO STATUTE

NO STATUTE

NO STATUTE

YES

YES

NO4

YES

YES

NO

YES

NO

NO

YES

YES

NO

YES (applies only to
indemnification by
subcontractors)

NO (as long as the
damages are at least
partially caused by the
Subcontractor per Case
Law)

NO

YES

YES

NO

YES

YES

NO
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ANTI‐INDEMNITY STATUTES
STATE

DOES ANTI‐INDEMNITY
STATUTE LIMIT
ADDITIONAL INSURED
COVERAGE?

NO6

TYPE

STATUTE

Construction

N.J.S. 2A:40A‐
1

YES

NO

Trucking

N.J.S.A. 39:14‐
2

YES

YES

N.Y. Gen.
Oblig. Law §5‐
322.1

YES

YES

NO

N.Y. Gen.
Oblig. Law §5‐
322.1

NO

NO

NO

N.Y. Gen.
Oblig. Law §5‐
324

YES

YES

NO

N.Y. Gen.
Oblig. Law §5‐
321

YES

YES

NO

NJ

NY7

IS INTERMEDIATE FORM
INDEMNITY
PROHIBITED?

IS BROAD FORM
INDEMNITY
PROHIBITED?

Construction
(Regarding
Negligence
Claims)
Construction
(Regarding NY
Labor Law 240
Strict Liability
Claims)
Construction
(Regarding
Architects &
Engineers)
Lease

Construction

NO STATUTE

PA8
Architecture &
Engineering
Trucking 9
Construction
VA
Trucking

68 P.S. §491
74 Pa. C.S.A.
§8402
Va. Code Ann.
§11‐4.1
Va. Code Ann.
§ 11‐4.5

NO

No Construction
Anti‐Indemnity
Statute Except as
noted below for
Architects and
Engineers
YES (applies only
to design
professionals)

NO STATUTE

NO STATUTE

YES (applies only to
design
professionals)

NO

YES

YES

NO

YES

YES10

NO

YES

YES

NO
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END NOTES

The answers in this column are based on whether the statute also includes the word “Insure” in addition to
indemnify when it describes what actions are prohibited. Another option may be that the statute specifically
limits additional insured coverage.

1

2

Connecticut’s anti‐indemnity statute references insurance contracts issued by a “licensed” insurer as
opposed to an “admitted” insurer.
3

See Chrysler v. Merrell and Garaguso, 796A.2d648 (Del. 2002) (Additional Insured Requirement may under
certain circumstances be unenforceable, but Additional Insured Coverage for the Additional Insured’s
Negligence is enforceable and is not void by the Delaware Anti‐Indemnity Statute.)
4

Illinois’ anti‐indemnity statute does not specifically reference insurance contracts, but Illinois courts have
recognized the validity of a separate and enforceable obligation to procure insurance contained in a
construction contract, and have held that such obligation is not prohibited by the anti‐indemnity statute. See,
Hartford Cas. Ins. Co. v. Board of Ed., 813 F. Supp 2d 2011 (N.D. Ill. 2011), WE O’Neill Constr. Co. v. General
Cas. Co. of Ill., 748 N.E. 2d 667 (2001).
5

Massachusetts’ anti‐indemnity statute applies only to contracts in which a subcontractor agrees to
indemnify another for injury or damage not caused by the subcontractor.
In Shannon v. BL England Generating Station, 2013 WL 6199173 (U.S.D.C. N.J. 2013), a New Jersey federal
court called into question the enforceability of a contract provision requiring an indemnitor to provide
additional insured coverage for an indemnitee’s sole negligence and held that such an agreement was void.
However, the Court also stated that if the indemnitor had already purchased insurance that, by its terms,
covered the sole negligence of indemnitee, the insurance would be enforceable. Notably, the Shannon case
was decided by a federal court in New Jersey that was forced to predict how a New Jersey state court would
decide the issue because there was no NJ state court decision precisely on point. As of the date of this
revision, there is no New Jersey state court case which discusses the Shannon case and therefore, the law on
this issue is unsettled.
6

7

Notwithstanding its anti‐indemnity statute, New York law permits enforcement of indemnity agreements
where the negligent party seeking indemnification was not a signatory to the agreement (i.e., not the
promisee). See, Kilfeather v. Astoria 31st St. Assoc., 156 A.D.2d 428 (NY 1989). New York Law also permits
enforcement of indemnification agreements whereby the indemnitee’s liability is based on the absolute
liability provisions of Labor Law §240(1) as opposed to a finding of any negligence on the indemnitee’s part.
See, e.g., Lazzaro v. MJM Industries, 733 N.Y.S.2d 500 (2001).
8

Pennsylvania’s anti‐indemnity statute only prohibits indemnification provisions in construction contracts
whereby an architect, engineer or surveyor is indemnified for damages arising out of: (1) the preparation or
approval by the architect, engineer or surveyor of maps, drawings, opinions, reports, surveys, change orders,
designs or specifications, or (2) the giving or the failure to give directions or instructions by the architect,
engineer or surveyor, if the giving or failure to give the directions or instructions is the primary cause of the
damages.
3

9

Pursuant to 74 Pa.C.S.A. § 8401, Pennsylvania’s anti‐indemnity statute related to motor vehicles applies to
“[a]ny contract, agreement or understanding covering any of the following: (1) transportation of property for
compensation by a motor carrier; (2) entrance on property by a motor carrier for the purpose of loading,
unloading or transporting property for compensation; and, (3) service incidental to activity described in
paragraph (1) or (2), including the storage of property.”
10

Uniwest constr., Inc. v. Amtech Elevator Servs., Inc., 699 S.E.2d 223, 230 (Va. 2010), opinion withdrawn in part on
reh’g, 714 S.E. 2d 560 (2011), clarified the scope of § 11‐4.1, holding that if an indemnification clause could possible
indemnify a contractor of its own negligence, even if its negligence was not the sole cause, then that clause was void
under § 11‐4.1. Since the phrases “caused by” and “resulting solely from” are disjunctive in the statute’s language, the
court interpreted the statute as voiding any indemnification provision that attempts to impose damage caused by the
negligence of the indemnitee upon the indemnitor, regardless of the indemnitor’s degree of fault.
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State

Case

Standard of Interpretation

Indemnity Clause

Result

AL

Nationwide Mut.
Ins. Co. v. Hall, 643
So. 2d 551 (Ala.
1994)

Clear and unequivocal

Owner agrees to save agent harmless from all damage suits
and claims arising in connection with said property and from
all liability for injuries to persons or property while in, on, or
about the premises.

Upheld

AK

C.J.M. Constr. v.
Chandler Plumbing
& Heating, 708 P.2d
60 (Alaska 1985)

Reasonable construction

All claims ... arising out of, in connection with, or incident to
the SUBCONTRACTOR'S performance of this SUBCONTRACT.

Upheld(Note 1)

AZ

Washington
Elementary Sch.
Dist. v. Baglino
Corp., 817 P.2d 3
(Ariz. 1991)

Strictly construed ... clear and
unequivocal

Claim caused in whole or in part by any negligent act or
omission of the Contractor ... regardless of whether or not it
is caused in part by a party indemnified hereunder.(Note 2)

Upheld(Note 3)

AR

[Government subcontractor] shall indemnify and hold
harmless [accounting firm], and its personnel from and
United Sys. of Ark.,
against any claims, liabilities, costs and expenses (including,
Inc. v. Beason &
without limitation, attorney's fees and the time of
Strictly construed ... clear and
Nalley, Inc., 2014
[accounting firm's] personnel involved) brought against, paid
unequivocal "and to the extent that no
Ark. App. LEXIS 1101
or incurred by [accounting firm] at any time and in any way
other meaning can be ascribed."
(Ark. Ct. App. Nov.
arising out of or relating to [accounting firm's] services
12, 2014)
under this proposal, except to the extent finally determined
to have resulted from the gross negligence or willful
misconduct of [accounting firm's] personnel.

Struck
down(Note 4)

CA

The intention of the parties is to be
Subcontractor shall indemnify contractor from any claim
Centex Golden
ascertained from the "clear and
including any resulting from Contractor's alleged or actual
Constr. Co. v. Dale explicit" language of the contract.... "In
negligent act or omission, regardless of whether such act or
Tile Co., 93 Cal. Rptr.
interpreting an express indemnity
omission is active or passive. However, Subcontractor shall
2d 259 (Cal. Ct. App. agreement, the courts look first to the
not be obligated to indemnify Contractor with respect to the
2000)
words of the contract to determine the
sole negligence or willful misconduct of Contractor.
intended scope."

Upheld even
where
subcontractor
was found not
negligent

Upheld

CO

Constable v.
Northglenn, LLC, 248
P.3d 714 (Colo.
2011)

Clear and unequivocal

Tenant agrees to exonerate, hold harmless, protect and
indemnify [sic] Landlord from and against any and all losses,
damages, liability, claims, suits or actions, judgments, costs
and expenses which may arise as a result of any bodily
injury, personal injury, loss of life or property damage
sustained during the term of this lease by an person or
entity ... in the Premises, or elsewhere in the Center if
present in order to visit the Premises, or as a result of
Tenant's business....

CT

Burkle v. Car &
Truck Leasing, 467
A.2d 1255 (Conn. Ct.
1983)

Clear and unequivocal language

Lessee agrees to indemnify Lessor from any and all liability ...
caused by or arising from ownership, use, operation ... of
one or more automobiles leased hereunder.

Upheld

DE

Kreider v.
Schumacher & Co.,
816 F. Supp. 957 (D.
Del. 1993)

Clear and unequivocal terms

Claims that may arise from the Construction Manager's
operations under this Agreement.

Struck down

DC

An indemnity provision should not be
construed to permit an indemnitee to
The Subcontractor ... shall indemnify and save harmless the
N.P.P. Contractors,
recover for his or her own negligence
Contractor ... and Owner from any and all claims and
unless the court is firmly convinced
Inc. v. John
liabilities for property damage and personal injury, including
Canning& Co., 715 that such an interpretation reflects the
death, arising out of or resulting from or in connection with
intention of the parties. If a party
A.2d 139 (D.C. 1998)
the execution of the work.
expects to shift responsibility for its
negligence, the mutual intention of the

Upheld
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State

Case

Standard of Interpretation

Indemnity Clause

Result

[Customer shall] INDEMNIFY AND HOLD UNITED RENTALS,
INC., HARMLESS FROM ANY CLAIMS, WHETHER THOSE
CLAIMS ARISE IN TORT, CONTRACT, STRICT LIABILITY,
PRODUCTS LIABILITY OR OTHER CAUSES OF ACTION,
REGARDLESS OF WHETHER SUCH CLAIMS OR ACTIONS ARE
FOUNDED IN WHOLE OR PART UPON ANY NEGLIGENT ACT
OR OMISSION OF UNITED RENTALS, INC ... INCLUDING LEGAL
COSTS INCURRED IN DEFENSE OF SUCH CLAIMS.

Struck down

GA

Service Merch. Co.
v. Hunter Fan Co.,
617 S.E.2d 235 (Ga.
Ct. App. 2005)

Vendor agrees to protect, defend, hold harmless, and
Due to public policy concerns, unless a
indemnify Buyer from and against any and all claims,
contract for indemnification explicitly
actions, lawsuits, liabilities, product recalls, losses, royalties,
and expressly states that the
damages, or costs and expenses (including attorneys' fees):
negligence of the indemnitee is
… (b) arising out of any actual or alleged death of or injury to
covered, courts will not interpret such
any person, or damage to any property, or any other
an agreement as a promise to save the
damage or loss by whomever suffered, resulting or claimed
indemnitee from his own negligence.
to result in whole or in part from any actual or alleged defect
Moreover, the words of a contract of
in Products, whether latent or patent, including actual or
indemnification must be construed
alleged improper or negligent manufacture, construction or
strictly against an indemnitee, and
design of Products or the failure of Products to comply with
every presumption is against such
specifications or any express or implied warranties of
intention to indemnify.
Vendor.…

Struck down

HI

Kole v. AMFAC, Inc.,
665 F. Supp. 1460
(D. Haw. 1987)

There must be a clear and unequivocal
assumption of liability.... However,
there is no necessary talismanic
recitation required.

Each condominium owner shall indemnify the golf course
developer from claims arising from stray golf balls or actions
incidental to resort‐related activities....

Upheld(Note 5)

ID

Bonner County v.
Panhandle Rodeo
Ass'n, Inc., 620 P.2d
1102 (Idaho 1980)

Fact specific(Note 6)

The tenant [Rodeo Association] shall hold harmless the
landlord [Bonner County] for any liability as a result of the
rodeo performances....

Upheld

IL

An indemnity contract will not be
construed as indemnifying one against
Buenz v. Frontline
one's own negligence, unless such a
Transp. Co., 882
construction is required by clear and
N.E.2d 525 (Ill. 2008)
explicit language of the contract or
such intention is expressed in
unequivocal terms.

The Acquiring Carrier shall indemnify The Line against, and
hold The Line harmless from any and all claims, demands,
actions, suits, proceedings, costs, expenses, damages, and
liability, including without limitation attorney's fees, arising
out of, [in] connection with, or resulting from the
possession, use, operation or returning of the equipment
during all periods when the line shall be out of the
possession of The Line.

Upheld

IN

[The State Fair Commission] ... agrees ... to pay, indemnify
and hold [sound company] harmless from and hereby
Mid‐America Sound
releases [sound company] from any and all claims for
Contract language must show in clear
Corp. v. Ind. State
damage to property or bodily injury (including loss of life)
and unequivocal terms "that the
Fair Comm'n (In re
resulting from the use, operation or possession of the
Ind. State Fair Litig.), obligated party 'knowingly and willingly
equipment, whether or not it be claimed or held that such
agrees to such indemnification.'"
2016 Ind. LEXIS 65
damage or injury resulted in whole or in part from [sound
(Ind. Jan. 28, 2016)
company's] negligence, from the condition of the equipment
or from any cause....

Struck
down(Note 7)

IA

Maxim Techs., Inc. v.
The City of
Dubuque, 690
N.W.2d 896 (Iowa
2005)

In the event any third party brings a suit or a claim for
damages against Consultant alleging exposure to or damage
from materials, elements or constituents at or from the
project site before, during or after services are performed by
Consultant under this Agreement, which is alleged to have
resulted in or caused any adverse condition to any third

Struck
down(Note 8)

parties to this effect should appear
with clarity from the face of the
contract.

FL

United Rentals, Inc.
v. Kimmins Contr.
Corp., 2009 U.S.
Dist. LEXIS 116024
(M.D. Fla. Dec. 19,
2009)

Clear and unequivocal terms

Indemnification contracts will not be
construed to permit an indemnitee to
recover for its own negligence unless
the intention of the parties is clearly
and unambiguously expressed.
Indemnification contracts are

2
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State

Case

Standard of Interpretation

Indemnity Clause

construed more strictly than other
contracts.

party or resulted in claims arising from remedial action,
cleanup, uninhabitability of property, or other property
damage, Client, except to the extent of Consultant's gross
negligence or willful misconduct, agrees to defend,
indemnify and hold Consultant harmless against any such
suit or claim and any obligation or liability arising therefrom.
Sprint agrees to indemnify, defend and hold harmless GKB
[investment banking company] and any of its affiliates ...
from and against any losses, claims or proceedings,
damages, judgments, assessments, investigation costs,
settlement costs, fines, penalties, arbitration awards,
liabilities, costs, fees and expenses (collectively, "Losses") (I)
relating to or arising out of any act or omission between
Sprint and any RWP [rural wireless providers], or (ii)
otherwise relating to or arising out of the engagement of
GKB under this Agreement or related to performance under
the Strategic Roaming Agreements or conduct in connection
therewith. To the extent that such Losses result from the
bad faith, willful misconduct or gross negligence of GKB in
performing the services that are the subject of this
Agreement, Sprint shall not be required to indemnify,
defend or hold harmless GKB for the Losses.

Result

KS

George K. Baum
Advisors, L.L.C .v.
Sprint Spectrum,
L.P., 2013 U.S. Dist.
LEXIS 150573 (D.
Kan. Oct. 21, 2013)

KY

Every presumption is against [the
intention to indemnify the indemnitee
You [the contractor] agree to indemnify [the Owner] and
for its own negligence] ... but such
hold us harmless from any liability or damages arising out of
Reynolds Metals Co.
clauses are not against public policy
or resulting from your presence or the presence of your
v. J.U. Schickli &
and in cases where it is not improbable
employees on our premises, including without limitation,
Bros., 548 S.W.2d
that a party would undertake such an liability or damages arising out of or resulting from your acts
841 (Ky. 1977)
indemnification of another party ... the
or acts of your employees.
clauses are enforced.

Upheld

LA

To the fullest extent permitted by law, the Contractor ...
shall indemnify, hold harmless and defend the School Board,
its employees and agents from and against all claims,
demands, suits, damages, judgments of sums of money,
A contract of indemnity whereby the
losses and expenses, including but not limited to attorney's
indemnitee is indemnified against the
fees and costs ("Claims") arising out of the performance of
consequences of its own negligence is
any of the services to be performed pursuant to the terms of
Berry v. Orleans
strictly construed, and such a contract
this Agreement, provided that any such Claims (i) are
Parish Sch. Bd., 830 will not be construed to indemnify an
attributable to bodily injury, sickness disease or death, or
So. 2d 283 (La. 2002) indemnitee against losses resulting to it
injury to or destruction of tangible property including the
through its own negligent acts unless
loss of use resulting therefrom; and ... (ii) is [sic] caused in
such an intention is expressed in
whole or in part by any act or omission of the Contractor,
unequivocal terms.
any Subcontractor, anyone directly or indirectly employed
by any of them or anyone for whose acts any of them may
be liable, regardless of whether or not it is caused in part by
a party indemnified hereunder....

Upheld(Note
10)

Contractor shall indemnify and hold owner harmless for any
claims, suits, losses or expenses including attorneys' fees
suffered by owner arising out of injury to any person
including owner's or contractor's employees or damage to
any property, including owner's property if the injury or
damage is caused in whole or in part by contractor or any of
contractor's subcontractors....

Struck down

Contractor shall indemnify Owner for any liability resulting
Contracts will not be construed to
from or arising out of or in connection with the performance
indemnify a person against his own
negligence unless an intention to do so
of this contract by Contractor....

Struck down

ME

McGraw v. S.D.
Warren Co., 656
A.2d 1222 (Me.
1995)

MD

Heat& Power Corp.
v. Air Prods. &
Chems., Inc., 578

Clear and unequivocal

Contract must clearly and
unequivocally reflect a mutual
intention on the part of the parties to
provide indemnity for loss caused by
negligence of the party to be
indemnified.

Struck
down(Note 9)
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State

Case

Standard of Interpretation

A.2d 1202 (Md.
1990)

is expressed in those very words or in
other unequivocal terms.

MA

Cosica v. Constrs.
Collaborative, Inc.,
16 Mass. L. Rptr.
628 (Mass. Super.
2003)

The controlling factor is the intention
of the parties. The material terms do
not need to be precisely specified, and
the presence of undefined or
unspecified terms will not necessarily
preclude the formation of a binding
contract.

MI

A contract that purportedly indemnifies
Powers v. APCOA
one against the consequences of his or
Standard Parking,
her own negligence is subject to strict
Inc., 259 F. Supp. 2d
construction and will not be so
606 (E.D. Mich.
construed unless it clearly appears that
it was intended to cover the
2003)
indemnitee's own negligence.

Agreements seeking to indemnify the
indemnitee for losses occasioned by its
own negligence are not favored by the
law and are not construed in favor of
indemnification unless such intention is
expressed in clear and unequivocal
terms, or unless no other meaning can
be ascribed to it. Such agreements are
to be strictly construed. There must be
an express provision in the contract to
indemnify the indemnitee for liability
occasioned by its own negligence; such
an obligation will not be found by
implication.

Indemnity Clause

Result

Subcontractor shall indemnify Contractor from and against
claims arising out of or resulting from the performance of
subcontractor's work ... but only to the extent caused by the
negligent acts or omissions of subcontractor.

Upheld(Note
11)

Parking lot operator agrees to indemnify airline against all
claims, whether groundless or not ... for personal injury ...
and for damage to or destruction to of any property ...
arising out of or in any manner connected with the
Contractor's performance of the Agreement.

Struck down

[Frito‐Lay, Inc.] shall defend, indemnify and hold harmless
[Target Corporation] ... from and against any liabilities,
losses, investigations or inquiries, claims, suits, damages,
costs and expenses (including without limitation, reasonable
attorneys' fees and expenses) (each a "Claim") arising out of
or otherwise relating to the subject matter of the Contract,
including any claim or demand of any kind or nature, which
any buyer or user of Goods, or any other entity or person ...
may make against [Target Corporation], based upon or
arising out of the manufacture, delivery, ticketing, labeling,
packaging, placement, promotion, sale, or use of Goods,
[Frito‐Lay, Inc.'s] performance or failure to perform as
required by the Contract, [Frito‐Lay, Inc.'s] acts or omissions,
or any of [Frito‐Lay, Inc.'s] representations or warranties
contained in the Contract ... It is the intent of the parties
hereto that all indemnity obligations be without limit and
without regard as to whether or not [Target Corporation]
furnishes specifications or inspects Goods.

Struck down

MN

McDonald v. Target
Corp., 2013 Minn.
App. Unpub. LEXIS
213 (Minn. Ct. App.
Mar. 11, 2013)

MS

Contractor shall indemnify Owner for damages arising out of
Certain London Mkt.
... the performance of the work under a Work Order by
An indemnitee will be indemnified
Ins. Cos. v.
against its own negligence when the
Contractor or its subcontractors or from any operation or
Pennsylvania Nat'l
contract shows by clear and
activity of Contractor or its subcontractors in connection
Mut. Cas. Ins. Co.,
unequivocal language indicating that is therewith or any failure by Contractor or its subcontractors
269 F. Supp. 2d 722
the intention of the contracting parties. to comply with the requirements of this Agreement or of the
(N.D. Miss. 2003)
Work Order.

Upheld

MO

XTRA Lease LLC v.
PACER Int'l, Inc.,
2012 U.S. Dist. LEXIS
84 (D. Mo. 2012)

Lessee hereby agrees to indemnify, defend, and hold
harmless XTRA Lease LLC [Lessor], ... from and against any
and all losses, liabilities, obligations and expenses ... for
personal injury ... or ... damages to any person or property,
wherever occurring, arising out of or incident to Lessee's
performance or failure to perform under the lease or the
Lessee's use, possession, maintenance or control of the: (1)
equipment....

Struck
down(Note 12)

MT

To the fullest extent permitted by law, the Subcontractor
United Nat'l Ins. Co.
shall defend, indemnify and hold harmless the Contractor,
Contractual provisions that indemnify a
v. St. Paul Fire&
the Contractor's other subcontractors ... from and against all
party for its own negligence must be
Marine Ins. Co., 214
claims, damages, loss and expenses, including but not
clear and unequivocal to be
P.3d 1260 (Mont.
limited to attorneys' fees, costs and expenses arising out of
enforceable.
2009)
or resulting from the performance of the Subcontractor's
Work.

Struck
down(Note 13)

A contract of indemnity will not be
construed so as to indemnify one
against loss or damage resulting from
one's own negligent acts unless such
intention is expressed in clear and
unequivocal terms.
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State

Case

Standard of Interpretation

Indemnity Clause

Result

NE

Seller ... shall indemnify, protect and save harmless Buyer ...
against all ... liabilities, damages, claims, demands, counsel
An indemnitee may be indemnified
Wulf v. Adaptive
fees, judgments, and suits in law or equity (and upon
against his or her own negligence if the
Motion Control Sys.,
request shall defend same at Seller's expense) for or
contract contains express language to
2003 U.S. Dist. LEXIS
resulting from ... (b) any defective materials or
that effect or contains clear and
1085 (D. Neb. Jan.
workmanship, breach of warranty or other act or omission
unequivocal language that that is the
24, 2003)
of Seller ... negligent or otherwise, or (c) any injury to person
intention of the parties.
or property resulting from work done by or for Seller, or (d)
the manufacture of sale by Seller of any ordered materials.

Struck
down(Note 14)

NV

Brown Ins. Agency,
Inc. v. Star Ins. Co.,
237 P.3d 92 (Nev.
2010)

[Brown] [insurance agency] shall defend, indemnify and hold
harmless [Star] [insurer] for any and all damages, losses,
Contracts to indemnify a party against
liabilities, fines, penalties, costs, and all other expenses
its own negligence are strictly
reasonably incurred by [Star] including reasonable
construed and will only be enforced if
attorneys['] fees, for liabilities imposed upon insurer in
they clearly express such an intent. A
connection with or arising out of any claim, suit, hearing,
general provision indemnifying the
action or proceeding, or threat thereof in which [Star] is
indemnitee "against any and all
involved by reason of [Brown] having performed under
claims," standing alone is not sufficient.
services for [Star] ... or having failed to perform services
required under this Agreement.

Struck
down(Note 15)

Dunn v. CLD Paving,
Inc., 663 A.2d 104
(N.H. 1995)

Express language is not necessary to
obligate a party to protect against
injuries resulting from the other party's
negligence where the parties' intention
to afford such protection is clearly
evident.

Landlord shall have no responsibility for the grounds,
garages, sheds or other working area including the men and
equipment owned by Lessee. Lessee agrees to take
responsibility for maintaining the work areas and keeping
the grounds presentable to the neighbors, including no
dumping of any hazardous materials on the property.

Struck down

"Bright line" rule that requires "clear
and explicit language." The indemnity
provision must specifically reference
the negligence or fault of the
indemnitee.

Contractor [PBS] shall indemnify, defend and hold harmless
each Indemnitee [the Mall] from and against any claim
(including any claim brought by employees of Contractor),
liability, damage or expense (including attorney's fees) that
such Indemnitee may incur relating to, arising out of or
existing by reason of (i) Contractor's performance of this
Agreement or the conditions created thereby (including the
use, misuse or failure of any equipment used by Contractor
or its subcontractors, servants or employees) or (ii)
Contractor's breach of this Agreement or the inadequate or
improper performance of this Agreement by Contractor or
its subcontractors, servants or employees.

Struck down

The Carrier (the "Indemnitor") ... agrees to indemnify and
hold harmless the Company (the "Indemnitee") ... from and
against any claims, damages, losses or expenses, including
Indemnity provisions are strictly
reasonable attorneys' fees caused directly or indirectly by or
construed, and the intention to
arising out of the performance or failure of performance of
indemnify the indemnitee for its own
this Agreement by the Indemnitor ... or any acts, omissions,
wrongful conduct must be expressed in
or conduct of the Indemnitor ..., its drivers, employees or
agents, whether negligent or otherwise, including but not
clear and unequivocal language.
limited to claims or demands by or [o]n behalf of shippers,
consignees, members of the public, drivers or employees
and their dependents or next of kin.

Struck down

NH

NJ

Azurak v. Corporate
Prop. Investors, 814
A.2d 600 (N.J. 2003)

NM

Casias v. Distribution
Management Corp.,
2012 U.S. Dist. LEXIS
142694 (D.N.M. Sep.
28, 2012)

NY

Strictly construed ... contract must
evince an unmistakable intent to
Great N. Ins. Co. v.
indemnify. Promise to indemnify will
Interior Constr.
not be found unless it can be clearly
Corp., 857 N.E.2d 60
implied from the language and purpose
(N.Y. 2006)
of the entire agreement and the
surrounding facts and circumstances.

Tenant shall indemnify and hold harmless Landlord ... from
Upheld as to
and against any and all claims arising from or in connection
concurrent
with ... (C) any accident, injury or damage whatsoever
negligence(Note
(unless caused solely by Landlord's negligence) occurring in,
16)
at or upon the Premises....

NC

Atlantic Contracting

Lessee shall indemnify and hold harmless Lessor against all

Contracts exempting persons from

Struck down as
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State

Case

Standard of Interpretation

Indemnity Clause

Result

& Mat. Co., Inc. v.
Adcock, 588 S.E.2d
36 (N.C. Ct. App.
2003)

liability for negligence are not favored
by the law and are strictly construed
against the party claiming such
exemption.

losses, damages, injuries, claims, demands and all expenses
including legal expenses of any nature whatsoever arising
out of the use of Lessor's property with regard to Lessee's
equipment only.

applying only to
third party
liabilities

An indemnity agreement will not be
interpreted to indemnify a party
against the consequences of its own
negligence unless that construction is
very clearly intended.

The CONTRACTOR agrees to pay on behalf of and hold
harmless ... OWNER, its directors, officers, and employees
from all loss, costs, damage and/or expense arising out of
any demand, claim, suit or judgment for damages or injuries
to any person, firm or corporation whatsoever ... or for the
death of any person, or for injury or damage to property
(including but not limited to adjoining and adjacent
property, buildings, driveways, walks, yards) caused or
alleged to have been caused by the CONTRACTOR or any of
CONTRACTOR'S subcontractors, or the employees or agents
of either or any of them in connection with work performed
by reason of this order.

Upheld(Note
17)

ND

Rupp v. American
Crystal Sugar Co.,
465 N.W.2d 614
(N.D. 1991)

OH

Weiner v. American
Cancer Soc'y, 2002
Ohio App. LEXIS
2950 (Ohio Ct. App.
June 2, 2002)

An agreement indemnifying a party for
its own negligence must contain clear
and unambiguous language.

Camp operator agrees to indemnify Girl Scouts for damages
arising out of Camp Operator's failure to perform any or all
of its obligations under use agreement for summer camp,
use of the camp facility, negligent, willful or intentional acts
or omissions of Camp Operator and the failure of Camp
Operator to comply with all applicable federal, state and
local laws, ordinances, regulations, etc....

Upheld

OK

Wallace v.
Sherwood Constr.
Co., Inc., 877 P.2d
632 (Okla. Civ. App.
1994)

Indemnity agreements will not be
construed to obligate the indemnitor to
indemnify the indemnitee against
losses arising from the indemnitee's
Subcontractor shall indemnify the contractor from all claims
own negligence unless the contracts
arising out of or resulting from subcontractor's performance
make it unequivocally clear that is what
of the work required by the subcontract, regardless of
the parties intended. But the court
whether such [claim] is incident to or arises out of
must also follow the rules applicable
conditions or omissions permitted or acts performed by an
generally to contracts and attempt to
indemnitee unless said [claim] is caused by the sole
ascertain the intention of the parties,
negligence of the indemnitee.
based upon the whole contract, and
give effect to that intent if it can be
done consistent with legal principles.

Upheld

OR

Lessee of exercise equipment agrees to defend claims
If contractual language clearly and
explicitly provides that a party will be brought against Lessee or Lessor for damages caused by the
Blanchfill v. Better
Struck down as
Builds, Inc., 982 P.2d indemnified for a particular loss, even if leased property and agrees to hold Lessor free and harmless
to negligence of
of and from any and all claims and demands that may arise
caused by that party's negligence, the
53 (Or. Ct. App.
indemnitee
inquiry ends, and the provision is
or be occasioned to any person or to any property by or
1999)
enforced.
through the use of the leased property.

PA

Bernotas v. Super
Fresh Food Mkts.,
Inc., 863 A.2D 478
(Pa. 2004)

If parties intend to include within the
scope of their indemnity agreement a
provision that covers losses due to the
indemnitee's own negligence, they
must do so in clear and unequivocal
language. No inference from words of
general import can establish such
indemnification.(Note 18)

[Goldsmith] [subcontractor] hereby releases [Acciavatti]
[general contractor] and [Super Fresh] [Owner] from any
and all claims ... for personal injury ... arising out of any
matter occurring at location of the Work ... and further,
[Goldsmith] agrees to indemnify and to hold harmless
[Acciavatti] and [Super Fresh] ... from and against any claim,
loss, damage, liability or expense ... occurring to any
property or for personal injury ... as ... may result from or
arise from the performance, lack of performance improper
performance of the Work whether such matter may arise or
occur on the location of the Work....

Struck down

RI

Rushworth v.
Manitowoc
Engineering Co.,

Under Rhode Island law, an indemnity
provision does not operate to
indemnify a party against that party's

LESSEE TO INDEMNIFY LESSOR FOR ALL LOSSES, DAMAGES,
EXPENSES, AND PENALTIES ARISING FROM ANY ACTION ON
ACCOUNT OF PERSONAL INJURY OR DAMAGE TO PROPERTY

Struck down
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State

Case

Standard of Interpretation

Indemnity Clause

2008 U.S. Dist. LEXIS
96205 (D.R.I. Nov.
25, 2008)

own negligence unless the provision is
expressed in clear and unequivocal
language.

OCCASSIONED [SIC] BY THE OPERATION, HANDLING, OR ON‐
SITE TRANSPORTATION AND FOR ANY OTHER CAUSES OF
THIS EQUIPMENT DURING THE RENTAL PERIOD AND THAT
THE LESSOR SHALL BE SAVED HARMLESS FOR ALL COURT
ACTIONS AND ALL CLAIMS FOR INJURIES TO PERSONS OR
PROPERTY OCCASSIONED [SIC] TO USE OF THIS EQUIPMENT
WHILE IN YOUR POSSESSION.

Result

SC

A contract of indemnity will not be
Laurens Emergency
construed to indemnify the indemnitee
Med. Specialists, PA
Hospital will indemnify Emergency Physicians from all claims
against losses resulting from its own
v. M.S. Bailey & Sons
caused by or resulting from allegations of wrongful acts or
negligent acts unless such intention is
Bankers, 584 S.E.2d
omissions of Hospital employees, servants, agents.
expressed in clear and unequivocal
375 (S.C. 2003)
terms.

Struck down

SD

[East River Power Cooperative] further agrees to release,
indemnify and save harmless the Railroad, its successors and
assigns, from and against all loss, damages, claims, demands,
actions, causes of action, costs and expenses of every
In order to relieve a party of the
character which may result from any injury to or death of
consequences of its own negligence,
any person whomsoever,... when such injury, death, loss or
the language of the agreement must be
damage is caused or contributed to by, or arises out of the
clear and unequivocal.
existence of said wires, or the construction, installation,
maintenance, condition, use or presence of the same upon
said railroad premises, or the transmission of electric current
by means of said wires.

Struck down

TN

TX

Bell v. East River
Elec. Power Coop.
Inc., 535 N.W.2d
750 (S.D. 1995)

An indemnity agreement does not
Olin Corp. v. Yeargin
indemnify the indemnitee's own
Inc., 146 F.3d 398
negligence unless it is clear and
(6th Cir. 1998)
unambiguous from the language of the
(applying Tennessee
contract that this was the intention of
law)
the parties.

Contractor shall indemnify operator of chemical facility for
claims brought about or caused in whole or in part, by
negligence of Contractor, its agents, directors, officers,
employees or services and regardless of whether such
negligence be active or passive, primary or secondary.

Struck down

Hernandez v. Big 4,
Inc., 241 F. Supp. 2d
715 (S.D. Tex. 2003)

The express negligence doctrine
requires a party seeking indemnity
from the consequences of its own
negligence to express that intent in
specific terms within the four corners
of the contract.

Subcontractors shall defend, indemnify and hold harmless
Contractor, Contractor's Surety, if any, Owner, and Architect
(and their officers, directors, shareholders, agents and
employees) (hereinafter collectively referred to as
"indemnified parties") from and against any and all claims,
causes of action, lawsuits, judgments, and liability of every
kind, including all expenses of litigation, court costs, and
attorneys' fees, for injury to or death of any person
(including without limitation, Subcontractor's employees)
and for damages to any property, arising out of or relating to
or in connection with the operations, performance, or acts
of omissions of Subcontractor (including all employees, sub‐
subcontractors, suppliers and others for whom
subcontractor is responsible), or the work performed or to
be performed by Subcontractor. Subcontractor's above
indemnity obligation is limited to the extent such injury or
damage is caused in whole or in part by negligent acts or
omissions of Subcontractor. Subcontractor's above duty to
defend extends to such injury or damage caused by the
negligence of an indemnified party, including the sole
negligence of an indemnified party; provided however,
without relieving Subcontractor of its obligations hereunder,
any of the indemnified parties, at their election, may defend
or participate in the defense of any claim to which
Subcontractor's duty to defend extends. (Emphasis added.)

Upheld(Note
19)

Amtech Elevator

Conspicuousness: The indemnity clause

5. INDEMNIFICATIONS: NOT WITHSTANDING ANY

Upheld(Note
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Case

Standard of Interpretation

Indemnity Clause

Result

Services Co. v. CSFB
1998‐P1 Buffalo
Speedway Office Ltd.
P'ship, 248 S.W.3d
373 (Tex. App. 2007)

must be conspicuous under the
objective standard defined in Tex.
Bus.& Com. Code § 1.201(b) (10). A
provision is conspicuous when it is
written, displayed, or presented such
that a reasonable person against which
it is to operate should have noticed it.
Conspicuous provisions include "(A) a
heading in capitals equal to or greater
in size than the surrounding text, or in
contrasting type, font, or color to the
surrounding text of the same or lesser
size, and (B) language in the body of a
record or display in larger type than the
surrounding text, or in contrasting
type, font, or color to the surrounding
text of the same size, or set off from
surrounding text of the same size by
symbols or other marks that call
attention to the language."

PROVISION OF THE SERVICE CONTRACT TO THE CONTRARY,
CONTRACTOR HEREBY AGREES TO DEFEND, INDEMNIFY,
AND HOLD MANAGER, AND OWNER ... HARMLESS FROM ALL
FINES, SUITS, LEVIES, LIABILITIES, PROCEEDINGS, CLAIMS,
DEMAND[S], ACTIONS, OR CAUSES OF ACTION, OF ANY KIND
AND OF WHATSOEVER NATURE, WHETHER IN CONTRACT OR
IN TORT, ... ARISING FROM, GROWING OUT OF, IN
CONJUNCTION WITH, OR INCIDENTAL TO THE SERVICES,
INCLUDING BUT NOT LIMITED TO: 1. Any claim ... by injury
or death of any employee of Contractor and any
subcontractor and/or independent contractor of Contractor
..., or any third party whether caused by the Contractor, the
concurrent negligence of any Indemnitee, the sole
negligence of any Indemnitee or by any cause whatsoever.

20)

"Liberalized" rule of strict construction:
to constitute a clear and unequivocal
expression of intent to indemnify for a
party's own negligence, an indemnity Sub‐Contractor shall indemnify and save General Contractor,
its officers or agents harmless from and against any and all
agreement need not contain specific
loss, damage, injury, liability, and claims thereof for injuries
language to that effect; rather, the
to or death of persons, and all loss of or damage to property
language and purpose of the entire
of others, resulting directly or indirectly from Sub‐
agreement, together with the
surrounding facts and circumstances,
Contractor's performance of this contract.
may provide a sufficiently clear and
unequivocal expression of the parties'
intent.

UT

Healey v. J.B. Sheet
Metal, 892 P.2d
1047 (Utah Ct. App.
1995)

VT

An indemnity provision covers the sole ... [E]xcept as herein provided, [electrical equipment owner]
release, indemnify, and hold [contractor], its agents,
negligence of the indemnitee only if its
Hemond v. Frontier
language clearly and unambiguously
employees, or others providing materials or performing
Communs. of
expresses that intent, there is no
services in connection with work on this assignment
America, Inc., 122
disparity in bargaining power, and the harmless from and against any and all liability including costs
A.3d 1205 (Vt. 2015)
provision is made between two parties
of defense settlement and reasonable attorney's fees,
in an arm's‐length transaction.
therefor.

VA

Daniel Constr. Co. v.
Welch Contracting
Corp., 335 F. Supp.
303 (E.D. Va. 1971)

The Subcontractor covenants to indemnify and save
harmless and exonerate the Contractor and the Owner of
and from all liability, claims and demands for bodily injury
and property damage arising out of the work undertaken by
the Subcontractor, its employees, agents or its
subcontractors, and arising out of any other operation no
matter by whom performed for and on behalf of the
subcontractor, whether or not due in whole or in part to
conditions, acts or omissions done or permitted by the
Contractor or Owner.

Upheld as to
concurrent
negligence of
indemnitee

WA

The Contractor shall defend, indemnify and save harmless
A contract of indemnity will not be
Snohomish County
Community Transit [transportation company] ... from any
construed to indemnify the indemnitee
Public Transp.
against losses resulting from one's own and every claim and risk, including, but not limited to, suits
Benefit Area Corp.,
or proceedings for bodily injuries ... , and all losses,
negligence unless that intention is
Petitioner v.
damages, demands, suits, judgments and attorney fees, and
expressed in clear and unequivocal
FirstGroup Am., Inc.,
other expenses of any kind, on account of all personal bodily
terms. The primary purpose of that
271 P.3d 850 (Wash.
injuries ... , property damages of any kind, ... in connection
strict standard is to ensure that the
2012)
parties truly intended to indemnify for with the work performed under this contract, or caused or

Upheld as to
concurrent
negligence of
indemnitee

In order to construe a contract
indemnifying a party against its own
negligence, the terms must be clear
and explicit.

Upheld(Note
21)

Upheld
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WV

Case

Standard of Interpretation

Indemnity Clause

the indemnitee's negligence.

occasioned in whole or in part by reason of the presence of
the Contractor or its subcontractors, or their property,
employees or agents, upon or in proximity to the property of
Community Transit, ... except only for those losses resulting
solely from the negligence of Community Transit, its officers,
employees and agents. (Emphasis added.)

The rules governing the requisites and
validity of contracts generally apply to
Dawson v. Norfolk &
contracts of indemnity, and the
W. Ry., 475 S.E.2d
language of such a contract must
10 (W. Va. 1996)
clearly and definitely show an intention
to indemnify against a certain loss or
liability.

Licensee agrees to indemnify and save harmless Railway, its
officers, agents and employees, its parent, subsidiary and
affiliated companies and their officers, agents and
employees from and against any and all loss, damage,
claims, expenses, judgments and/or liability from personal
injury (including death) and/or property damage to
whomsoever or whatsoever occurring regardless of the
cause thereof, unless such cause is the result of the sole
negligence of Railway, its officers, agents, or employees, or
the result of the joint negligence of Railway, and an
independent third party in which the Licensee did not
contribute, arising out of the exercise of the privileges
herein allowed....

Result

Upheld as to
concurrent
negligence of
the indemnitee

WI

Roto Zip Tool Corp.
v. Design Concepts,
Inc., 713 N.W.2d
191 (Wis. Ct. App.
2006)

The client [tool manufacturer] agrees to indemnify and hold
[product design consultant] harmless against any loss or
Indemnity agreements are strictly
expense or claim arising from or in connection with the
construed where the indemnitee seeks
designs, services, and incidental goods furnished by [product
to be indemnified for its own
negligence. The obligation to indemnify design consultant] to the client. [Product design consultant]
shall not be liable, whether in contract or in tort, for any
an indemnitee for its own negligence
must be clearly and unequivocally
special, indirect, incidental, or consequential damages,
expressed in the agreement. General
including but not limited to lost profits, that may arise from
language will not suffice.
[product design consultant's] performance or failure to
perform under this contract.

Struck down

WY

An indemnity agreement will not be
construed to indemnify the indemnitee
against losses resulting from its own
negligent acts unless such intention is Contractor shall indemnify Phillips against all claims resulting
expressed in clear and unequivocal
directly or indirectly from any and all acts or omissions of
Northwinds of Wyo.,
terms, or unless no other meaning can
Contractor ... in connection with the performance of any
Inc. v. Phillips
be ascribed to it. Mere general, broad,
work provided for herein and regardless of whether such
Petroleum Co., 779
and seemingly all‐inclusive language in injury, death, damage and/or destruction was contributed to
P.2d 753 (Wyo.
the indemnifying agreement has been by the negligence of [Phillips].... The indemnity provided for
1989)
in this paragraph shall have no application to any claim ...
said not to be sufficient to impose
resulting from the sole negligence of [Phillips]....
liability for the indemnitee's own
negligence. It has been so held, for
instance, with regard to the words "any
and all liability."

Struck down

Notes to Standards of Interpretation Chart
1. The court also held that it is no longer necessary for an indemnity clause to contain words specifying indemnity for the indemnitee's own
negligence in order for the clause to satisfy the reasonable construction standard of interpretation. The Alaska Supreme Court declined to extend
this standard beyond the commercial setting to an exculpatory contract contained in a covenant not to sue executed by passenger prior to a
private chartered flight. The court found that the principle difference between construction contracts and noncommercial contracts was that
owners and contractors are usually in essentially equal bargaining positions and insurance can be purchased to cover that indemnification.
Therefore, the court strictly construed the exculpatory provision, requiring that it expressly used the term negligence in order to be enforceable.
Kissick v. Schmierrer, 816 P.2d 188 (Alaska 1991).
2. The court stated that there is no requirement that the term "negligence" actually be used or that there be a specific reference to liability
arising out of the indemnitee's own negligence in order for an indemnity clause to be enforceable.
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3. The court was construing Paragraph 4.18 of AIA Document A201, the Standard Form of Agreement between Owner and Contractor, 1976
edition. See the discussion of this clause in section XVII, "Construction Contracts."
4. The court noted that the broad, all‐inclusive language of the indemnity provision was insufficient and found that the clause lacked the
"requisite 'unmistakable terms'" that the government subcontractor agreed to indemnify the accounting firm for the firm's own negligence.
5. The court also stated that an express statement that the indemnification applies to the indemnitee's own negligence did not appear necessary
to satisfy the clear and unequivocal standard.
6. The court, though mindful of the general policy that an agreement should not be construed to permit the indemnitee to recover for its own
negligence, nevertheless determined that the "hold harmless" language in the clause indicated a specific intent to encompass indemnification for
the indemnitee's negligence. Second, the clause obligated the tenant to hold harmless the landlord for any underlying liability incurred as a result
of the rodeo, with no express exceptions to the broad mandate. Third, and probably most importantly, the indemnity clause contained a specific
requirement that the tenant provide insurance for the rodeo event. Finally, the court determined that, since the lease agreement was supported
by only nominal consideration (i.e., $1), this was not a case where there was a large disparity of bargaining power between the parties. The court
regarded it as a situation in which the county, in the public interest, made available to civic organizations its fairground facilities for a nominal
sum, but with the obvious requirement that it be held harmless in the event of mishap. While an explicit reference to indemnification for the
indemnitee's negligence would be dispositive, that explicit reference was not required, citing Gibbs v. United States, 599 F.2d 36 (2d Cir. 1979).
7. According to the court, Indiana law requires a "clear and unequivocal" expression of "a 'knowing[] and willing[]' agreement to indemnify a
party for its own negligence,—and moreover, to say so 'explicitly' if they further intend that liability 'to cover existing losses.'" Furthermore, the
parties' course of dealing could not substitute for a "clear and unequivocal" indication in the contract itself that the Indiana State Farm
Commission "knowingly and willingly" agreed to indemnify Mid‐America Sound Corporation for its own negligence in connection with a
catastrophic loss that had already happened.
8. At issue was whether the indemnification clause was triggered by damages to third parties allegedly arising from the failure of the indemnitee
to properly monitor construction of a public parking ramp. The court noted that the indemnity provision at issue would apply to environmental‐
type claims but did not clearly and manifestly express an intent to indemnify a party for non‐environmental‐type claims.
9. The court noted that the indemnity clause contained "broad and seemingly all‐inclusive language" but such language was insufficient to clearly
and equivocally state that Sprint would indemnify GKB for GKB's own negligence. It was not unambiguously clear that GKB's conduct fell within
the indemnity clause because the capital‐marketing services that created GKBs liability in underlying lawsuits were those pursuant to an entirely
separate contract with an entirely different party. Those services were permitted by, but not required by, the contract with Sprint, nor were
those services the "subject" of the contract. Additionally, the parties failed to use language such as "sole negligence" or "active negligence" to
indicate that the particular fault at issue in the underlying claim, negligent misrepresentations by GKB, would be covered by the indemnity clause.
The exception for GKB's bad faith, willful misconduct, or gross negligence was insufficient to imply that all kinds of negligence, including GKB's
negligent misrepresentations, were included within the meaning of the indemnity clause.
10. The contractor entered into a contract with the school board to provide mobility training services to school students. The contractor's
employee subsequently sexually molested two students. Their parents filed separate suits against the contractor and the school board, and the
suits against the school board alleged negligence independent from the contractor's conduct. In enforcing the indemnity clause, the court noted
that the alleged negligence of the school board could be described as "secondary" to that of the contractor. Although Louisiana courts do not
distinguish between active and passive negligence when allocating fault, from a public policy perspective, it was much less offensive to permit
the indemnification of the school board for its passive negligence when compared to the intentional actions of the contractor's employee than it
would be if the school board was seeking indemnification for acts of sole negligence. According to the court, the "arising out of" language in the
indemnity clause required a "connexity analysis" independent of the contractor's fault that asked whether the injury at issue "would have
occurred but for the performance of the work under the contract." In this case, but for the contractor's employment of the particular employee
to perform services under the contract for the students, the contractor's employee would not have had access to the children. Based on that fact,
there was no scenario in which the school board's negligence could be viewed as the sole cause of the students' injuries.
11. The indemnity clause before the court included a provision obligating the subcontractor to provide insurance for its indemnity obligation, and
the court held that that provision did not violate the Massachusetts anti‐indemnity statute, Mass. Ann. Laws Ch. 149, § 29 C.
12. The court noted that, with respect to claims against both the lessor and lessee, the lessee would be required to indemnify the lessor for any
liability the lessor incurred as a result of the lessee's negligence. Therefore, the court recognized that the limiting phrase "to the extent caused"
required the indemnitor to indemnify the indemnitee for the indemnitor's negligence even if the indemnitee participated in the indemnitor's
negligent conduct. Nusbaum v. City of Kan. City, 100 S.W.3d 101 (Mo. 2003). The court noted that "[t]o hold otherwise would make the intended
expression to limit liability to the acts of the indemnitor meaningless." Id.
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13. Although the court found that the indemnity provision was not clear and unequivocal, and although the Montana Scaffolding Act, Mont. Code
Anno., § 50–77–104, subjected the general contractor to absolute liability and a nondelegable duty to ensure a safe place to work, in Slater v.
Central Plumbing & Heating Co., 912 P.2d 780 (1996), the contractor could insure against its own liability without delegating its duty.
Consequently, the subcontractor's insurer had a duty to defend the contractor because the contractor had been named as an additional insured
under the subcontractor's policy, and it was clear from the plain language of the policy that it was intended to cover the contractor for the type
of incident that occurred as an additional insured on a primary and noncontributory basis.
14. The court refused to enforce the indemnification provision because it contained no mention of indemnity for damages resulting from the
seller's conduct. The provision was not clear and unequivocal on the issue of indemnity for claims arising from the seller's own negligence; it was
ambiguous, and, therefore, the language did not entitle the seller to indemnification based upon its own acts.
15. The court recognized that the indemnity clause at issue was general in nature and did not contain an express or explicit reference to
negligence. Nevertheless, the court refused to opine as to whether enforcement of the clause was appropriate because a finding of whether the
insurer's conduct was negligent had not yet been made.
16. The court noted that the anti‐indemnity statute pertaining to real property contracts, General Obligations Law § 50–321, did not bar the claim
for indemnification since the lessor and lessee were sophisticated parties, and the lessor and lessee were free to enter into an indemnification
agreement in which they used insurance to allocate the risk of liability to third parties between themselves.
17. The contract at issue contained an insurance clause that required the contractor to obtain liability insurance with specified minimum limits
and to name the owner as an additional insured. The court concluded that the sole purpose for the insurance provision was to protect the owner
from the consequences of its own negligent acts. Construing the hold harmless and insurance provisions together, the court held that the parties
clearly intended that the owner would be indemnified against the consequences of its own negligence.
18. The court also noted that the Perry‐Ruzzi rule applied, under which a contract for indemnity should not be construed to indemnify against the
negligence of the indemnitee, unless it is so expressed in unequivocal terms. Ruzzi v. Butler Petroleum Co., 588 A.2d 1 (Pa. 1991).
19. Under current Texas law, the express negligence and conspicuousness tests are collapsed into the "fair notice" requirement, both prongs of
which must be satisfied if the clause is to be enforceable. However, the fair notice requirement is not applicable when the indemnitee establishes
that the indemnitor possessed actual notice or knowledge of the indemnity agreement. Dresser Indus. v. Page Petroleum, Inc., 853 S.W.2d 505
(Tex. 1993).
20. See note 19. The indemnity provision in the Amtech Elevator Services Co. court held that the capitalized heading, followed by the language in
all capitals, attracted the attention of a reasonable person, and therefore, the indemnity provision was conspicuous.
21. In upholding the indemnification provision, the court noted that Utah's Liability Reform Act, enacted 4 years before the general contractor
and subcontractor entered into the ABP/Clark Agreement, renders useless indemnification for any tort liability other than one's own.
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Example Additional Insured Language:
To the fullest extent permitted by law, [CLIENT] and any other party whom [CLIENT] is required to
provide Additional Insured Coverage in their Contract] (including their agents, employees,
representatives, officers, directors, stockholders, members, managers and parent, subsidiary, affiliated
and successor companies), shall be added/included as ADDITIONAL INSUREDS even for claims regarding
their sole negligence on the above General Liability coverage (by the use of ISO Additional Insured
Endorsements CG 2010 10 01 and CG 2037 10 01) and the Umbrella Liability and Pollution Liability
coverages described above. In the event the above ISO Additional Insured Endorsements are not
available from Subcontractor’s insurance carrier, Subcontractor may substitute other endorsements
which achieve the same effective result and attach a copy of the endorsement with Subcontractor’s
Certificate of Insurance. The coverage offered to the ADDITIONAL INSUREDS on Subcontractor’s liability
policies shall be primary coverage to any other coverage maintained by the ADDITIONAL INSUREDS and
shall not permit or require such other coverage to contribute to the payment of any loss. In addition,
the ADDITIONAL INSUREDS shall also be provided the same Completed Operations Coverage detailed
under the Commercial General Liability Coverage Requirements. Subcontractor agrees, for the purpose
of additional insured coverage only, that the work is being performed for all ADDITIONAL INSUREDS
identified above and that this Agreement is an agreement between Subcontractor and all ADDITIONAL
INSUREDS to provide additional insured coverage. Notwithstanding anything to the contrary in the
Agreement or in the insurance requirements outlined above, if the Subcontractor has procured any
insurance coverage and/or limits (either on a primary or excess basis) that exceed the minimum
acceptable coverage specifications and/or limits set forth in the insurance requirements above, the
specified coverage and limits listed within the insurance requirements shall increase to the full extent of
the coverage and limits of liability obtained under the policy, and in no event shall the coverage and/or
limits provided be less than the minimum insurance requirements outlined above.
[NOTE: Since we are not your attorneys, we strongly recommend that you have your Corporate Attorney review
our suggested changes to be certain that they are properly written and legally acceptable.]

